
 
 

 

EU VERTICAL RESTRAINTS 
 
Introduction 
 

On 20 April 2010, the European 
Commission adopted a new vertical 
agreements block exemption 
regulation and accompanying revised 
vertical restraints guidelines.  
 

A vertical agreement is one which 
exists between businesses operating 
at different levels of the supply chain 
of a product, for example a 
manufacturer and a distributor. This 
can be contrasted to a horizontal 
agreement which exists between 
businesses at the same level of the 
supply chain.  
 
Such restraints are relevant to 
competition law. However, as vertical 
restraints are generally considered to 
be less damaging to competition than 
horizontal arrangements, a block 
exemption from the impact of the 
legislation has traditionally been 
provided. 
 

The Block Exemption 
 

The block exemption regulation 
replaced Regulation 2790/1999. The 
exemption applies a "safe harbour" 
threshold of 30% to both the market 
share of the supplier and the market 
share of the buyer. The accompanying 
guidelines provide additional guidance 
as to the circumstances in which 
restrictions imposed on the use by 
retailers and distributors of the internet 
will amount to “hardcore” restrictions. 
(See “Limitations” below). 

 

Conditions for Block Exemption 
 
There are two conditions which must 
be met for two businesses to enter a 
vertical agreement which can benefit 
from block exemption. These relate to 
the economic relationship between the 
parties to the agreement and the 
provisions of the agreement. 
 

Relationship between the Parties 
 
The relationship between the parties 
involved must be that they are each at 
a different level of the production or 
distribution chain. Examples of these 
are the supply of raw materials, the 
manufacture of a product, wholesaling 
and retailing. 
 
In addition to those divisions, further 
subdivisions can be formed within 
these levels. An example of this would 
be that within the manufacture of a 
product, diverse components may be 
produced by different companies. 
Therefore, a company manufacturing 
the light bulbs for a car could enter a 
vertical agreement benefiting from 
block exemption with a manufacturer 
of cars, for they are in different 
subdivisions of the same 
manufacturing level. If a vertical 
agreement is reached by more than 
two businesses they all must be at 
different levels of production. 
 
The only exception to this rule is when 
one or more of the businesses are in 
multiple levels of production. In those 
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cases the businesses must specify in 
the agreement that they will each 
operate at different levels of the 
production or distribution chain for the 
purposes of the agreement to be able 
to benefit from block exemption. 
 

Provisions of the Agreement 
 
The other condition that must be met 
is that the vertical agreement must 
contain details on how the parties to 
the agreement may purchase, sell or 
resell certain goods or services to be 
able to benefit from the block 
exemption. 
 
When dealing with intellectual 
property, four specific provisions must 
be complied with. These are that it 
must relate to the use by the buyer of 
intellectual property rights; they must 
not constitute the primary object of the 
agreement; they must be directly 
related to the use, sale or resale of the 
goods or services by the buyer or its 
customers; and that in relation to the 
contract goods or services, they 
cannot contain restrictions that have 
the same object or effect as vertical 
restraints which are not exempted 
under the Block Exemption. 
 

Limitations  

 
There are two main limitations on the 
ability to rely on a block exemption. 
The first is that the market share of 
the supplier exceeds 30% of the 
relevant market. This is done so that 
competition can be controlled and to 
avoid market monopoly.  
 
The second is the presence of 
“hardcore” restrictions. An example of 
a hardcore restriction would be a 
restraint on the buyer's ability to 
determine its sale price ("resale price 
maintenance") or certain types of re-
sale restrictions, which may create 
barriers to the internal market.  
 
Manufacturers, however, can 
implement certain types of distribution 

system such as exclusive distribution 
or selective distribution to control 
where their product is sold. Therefore, 
it allows manufacturers to protect an 
exclusive distributor from active sales 
by other distributors, in order to 
encourage that distributor to invest in 
the exclusively allocated territory or 
customer group.  
 
On the other hand, within an exclusive 
distribution system, the manufacturer 
cannot restrict its distributor from 
responding to customer demand and 
selling its products throughout the 
internal market i.e. making passive 
sales.  
 
Manufacturers can choose their 
distributors on the basis of specified 
criteria and they can prohibit sales to 
unauthorised distributors. However, 
distributors can actively sell to other 
authorised distributors throughout the 
internal market. If there were any 
other restrictions of their freedom 
regarding where and to whom they 
may sell, it would be a hardcore 
restriction. 
 

Effect of Block Exemption on 

Internet Sales 

 
The limits outlined above also apply to 
online sales. Restrictions of the use of 
the Internet by distributors generally 
are considered as hardcore 
restrictions as the Internet allows 
distributors to reach different 
customers and different territories. For 
instance, any obligations on 
distributors to automatically reroute 
customers located outside their 
territory, or to terminate consumers' 
transactions over the Internet if their 
credit card data reveal an address that 
is not within the distributor's territory, 
are hardcore restrictions.  
 
Moreover, any obligation that 
dissuades distributors from using the 
internet – a limit to the proportion of 
overall sales which a distributor can 
make over the internet, or the 
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requirement that a distributor pays a 
higher purchase price for units sold 
on-line (known as dual pricing) – is 
also considered as a hardcore 
restriction.  
 
It is, however, allowed for suppliers to 
create an exclusive or selective 
distribution network that enables them 
to restrict sales, just as they can in the 
offline world. They can also require 
quality standards for the use of an 
internet site to sell their products.  
 
If there are hardcore restrictions in 
place, the agreement cannot benefit 
from the block exemption although in 
individual cases, the parties can bring 
forward evidence that their agreement 
brings, or is likely to bring efficiencies 
that outweigh the negative effects. 

 

Conclusion 
 
Vertical agreements can be essential  
between businesses at different levels 
of the production and supply chain but 
the reliance on block exemptions must 
be carefully monitored to ensure all 
clauses are compliant and that there 
are no hardcore restrictions.  
 
While all reasonable care has been 
taken in the preparation of this guide, 
no responsibility is accepted by MBM 
Commercial LLP for any errors it may 
contain, whether caused by 
negligence or otherwise, or for any 
loss, howsoever caused, occasioned 
to any person by reliance on it.  
Individual advice should be sought 
before considering any of the matters 
detailed in this guide. 
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