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Electronic Communications 
 

Introduction 
 

Electronic communication with 
shareholders has been possible since 
2000 when the Companies Act 1985 
(Electronic Communications) Order 
2000 was enacted. However, the 
contexts in which electronic 
communication could be used were 
limited. The law now facilitates 
communication in electronic form and 
by means of a website. Simultaneously, 
the FSA’s Disclosure Rules became the 
Disclosure and Transparency rules, 
including a new section on electronic 
communications. 
 
Accordingly: 
 

 any document or information 
authorised or required by the 
Companies Acts to be sent or 
supplied by or to a company may 
now be sent electronically; 
 

 the provisions permit a default 
communication by website and 
require a positive opt-in for hard 
copy communications; 

 

 environmental, distribution and 
printing costs may be reduced. 

 

Definitions and Application 
 
Hard copy is now defined as a 
communication or information 
conveyed on paper or similar form 
capable of being read. 
 
Electronic form relates to documents or 
information sent in electronic form or 

copy, sent by electronic means or by 
another means while in electronic form, 
for example by CD through the post. 
Documents or information sent in 
electronic form must enable the 
recipient to both read and see them 
with the naked eye. They must also 
enable the retention of a copy, even if 
that copy is only in electronic form 
itself. 

 

Implementation 

 
What companies need to do to ensure 
compliance with the legislation depends 
on their constitutional document, the 
Articles of Association, and the 
permissions they obtain from 
shareholders to send electronic 
information.   
 
Articles 
 
The Articles should be reviewed to 
consider whether they should be 
amended to permit the company to 
communicate with its members via a 
website or other electronic means. 
 
New Shareholders 
 
It has been suggested that once the 
articles have been changed to 
expressly include reference to website 
or electronic communication by default, 
new shareholders joining the company 
will thereafter have accepted the terms 
of the articles and thereby given 
consent to electronic communication 
unless the company is informed to the 
contrary within 28 days. This is not the 
case.  
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Individual invitations must be sent 
under Schedule 5, Paragraph 10(3)(a). 
 
Step 1: Letter to Shareholders 

 
Every shareholder should be contacted 
to request their permission to receive 
electronic communications. Via this 
letter, it is possible to request the 
shareholder grants an agreement to 
receive electronic communications for 
an indefinite period, whilst also 
reserving the right of the company to 
use hard copy in any particular case. 
The letter should specifically detail any 
hardware / software requirements for 
shareholders to enable them to access 
the electronic communications 
proposed.  
 
Step 2: Responses (or lack thereof) 
 
Following your invitation letter, there will 
be three communication categories of 
shareholder and it is important that a 
database of shareholders and their 
relevant communication category is 
compiled and maintained. 
 
Category 1: 
 
Those that replied to say they would 
like to continue to receive hard copy 
and consequently do not need to be 
sent a separate notification about 
website publication. 
 
Category 2: 
 
Those that did not reply within 28 days. 
These you can deem to have agreed to 
website communication. In future you 
will be able to send them hard copy 
notification letting them know when 
material becomes available on the 
website (until such time as they might 
let you have an electronic address for 
this purpose). This category also 
includes those who replied to say they 
wanted website communication but did 
not provide an e-mail address. 
 
 

 
Category 3: 
 
Those that replied that they would like 
to be advised electronically when new 
material is available on the website and 
provided an e-mail address for this 
purposes. You will have to send them 
e-mail notifications letting them know 
when material becomes available on 
the website. It should be noted that this 
group is distinct from those that might 
have signed up separately to a 
company’s website to receive e-mail 
alerts about company news, marketing 
offers etc. 

 
You are not allowed to contact a 
shareholder that has opted-in for hard 
copy more than once every 12 months 
with a communication which would 
deem agreement to website 
communication should there be a non-
response. However, there is nothing to 
prevent you encouraging and inviting 
shareholders to sign up to electronic 
communications as often as you like 
and as part of all your shareholder 
mailings; you simply cannot deem 
agreement from a non-response more 
than once every 12 months.  
 

Conclusion 
 
The provisions of the Companies Act 
2006 that relate to electronic 
communication with shareholders do 
effectively begin to address the wider 
communication norms of the digital 
age. However, our day-to-day comfort 
with such norms may lead to 
dangerously relaxed assumptions 
about the requirements under the Act. 
Careful implementation of electronic 
communication procedures is 
necessary to ensure compliance. 
Arguably, the safest approach is firstly 
to review the Articles in light of the 
provisions, amending them where 
necessary by special resolution. 
Secondly to write to all shareholders 
seeking their consent to receive 
electronic communication. Thirdly to 
compile and maintain a database of 
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every shareholder’s response or lack 
thereof, and its implications for how 
they receive communications, together 
with the date they were last invited to 
consent so that the application of 
deemed consent can be monitored. 
Going digital still requires careful 
diligence! 
 

Additional Information:- 

 
www.opsi.gov.uk – Companies Act 2006 

 

www.opsi.gov.uk – Explanatory Notes 
Companies Act 2006 with DTI’s explanatory 
Notes 
 

http://www.icsa.org.uk/assets/files/pdfs/guid

ance/070216.pdf 

 
The Institute of Chartered Secretaries Guidance 
Notes on electronic communication with 
shareholders 

 

 
While all reasonable care has been 
taken in the preparation of this guide, 
no responsibility is accepted by MBM 
Commercial LLP for any errors it may 
contain, whether caused by negligence 
or otherwise, or for any loss, 
howsoever caused, occasioned to any 
person by reliance on it.  Individual 
advice should be sought before 
considering any of the matters detailed 
in this guide. 
 

For further details, please contact: 

 

Sandy Finlayson 

Stuart Hendry 

Kenny Mumford 

 

Tel: 0131 226 8200 

Fax: 0131 226 8240 

 

E-Mail: 

sandy.finlayson@mbmcommercial.co.uk 

stuart.hendry@mbmcommercial.co.uk  

kenny.mumford@mbmcommercial.co.uk 
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